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Each year, many Texas school employees cannot work when schools are affected by contagious 
illness, hurricanes, or other disasters. Infectious diseases and disasters may affect just a handful 
of employees, or they may result in the closing of one or more campuses. During epidemics and 
school closings, many districts wish to continue paying employees their regular wages in order to 
protect staff and students, maintain morale, and reduce employee turnover. In addition, districts 
may wish to pay a premium to employees who work during a disaster, especially if a district 
continues to pay other employees who are idled. The following FAQs address the legal principles 
relating to employee absences during a school closing. 
 

 
1. Is a district required to pay employees who do not work while the district is closed due 

to a disaster or pandemic? 
 

Maybe. The answer depends on the employee’s status under the Fair Labor Standards 
Act (FLSA) and the amount of time the district is closed. 

 
Nonexempt employees: The FLSA does not require a district to pay nonexempt 
employees if the district is closed, even if employees would normally be scheduled to 
work. Nonexempt employees include both hourly employees and salaried employees 
whose duties do not qualify them for exemption from the FLSA’s minimum wage and 
overtime requirements. In school districts, nonexempt employees include bus drivers, 
cafeteria workers, clerical staff, and instructional aides. Whether the district is closed for 
part of a day, part of a week, or a full week or more, the law does not require the district 
to pay these employees for time they do not work.1 

 
Exempt employees: The rules for employees who are exempt from the minimum wage 
and overtime laws depend on whether the employee is: (a) an educator; or (b) another 
exempt employee. Generally, state law requires districts to employ educators under 
contracts that provide for a minimum of 187 days of service.1 The commissioner may 
reduce the number of days of service below 187 due to a calamity such as a disaster, 

 
1  An exception may apply to a salaried, nonexempt employee who is paid a fixed salary for a workweek of 

variable hours. 29 C.F.R. § 778.306. 
1  Tex. Educ. Code § 21.401(b). An educator is a person who is required to hold a certificate issued by the State Board 

for Educator Certification. Tex. Educ. Code § 5.001(5). This includes classroom teachers, counselors, librarians, 
principals, and superintendents. 
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flood, or extreme weather condition, but such a reduction by the commissioner does not 
reduce an educator’s salary.2 It is uncertain whether a district may reduce days of service 
for an employee contracted in excess of the required minimum to an amount still greater 
than 187 days. A district that is facing such a situation should consult legal counsel. 

 
For exempt employees who are not employed under a contract, such as business managers 
and transportation directors, the analysis depends on whether the district is closed for 
either a partial or full workweek.3 If an exempt employee works any part of a workweek—
e.g., if a district is closed for only part of a week—the FLSA mandates that the employees be 
paid the full weekly salary.4 If a district is closed for a full workweek and an exempt 
employee performs no work, the FLSA does not require the district to pay the employee.5 

 
2. Is it permissible for a district to pay employees who do not work while the district is 

closed? 
 

Yes. A district may pay employees even if it is not legally obligated to pay them, if the 
district takes steps to avoid an improper use of public funds. Specifically, the board must: 
(1) determine that the expenditure serves a public purpose; (2) retain sufficient control 
over the expenditure to ensure that the public purpose is accomplished; and (3) ensure 
that the district receives a return benefit.6 In the case of temporary closings due to 
weather events or epidemics, some boards have concluded that paying employees for 
hours not worked increases morale and reduces employee turnover. TASB Policy 
DEA(LOCAL), at Pay During Closing, allows a district to authorize such payment by 
resolution or other board action. In a situation where the district faces risks of a health 
epidemic, a district may authorize payment to an employee staying home from work as a 
precautionary measure through board action. 

 
To overcome a challenge that such a payment is a gift of public funds, the board should 
adopt such a resolution or take similar action at an open meeting that complies with the 
Texas Open Meetings Act. The resolution or action should address: 

 
1. the public purpose served by continuing wage payments; 

2. which employees will continue to receive wage payments; 

3. if applicable, whether nonexempt employees who will be required to work while the 
school is closed will receive premium payments (see question below); and 

 
2  Tex. Educ. Code §§ 21.401(c); 25.081(b). 
3  A workweek is a fixed and regularly recurring seven-day period that may or may not coincide with the calendar 

week. 29 C.F.R. § 778.105. The rules applicable to exempt employees do not apply to teachers. 29 C.F.R. § 541.303. 
4  29 C.F.R. § 541.602. 
5  29 C.F.R. § 541.602. 
6  Tex. Att’y Gen. Op. No. KP-0204 (2018). 



Page 3 
 

© 2021. Texas Association of School Boards, Inc. All rights reserved. 
TASB Legal Services 

4. the duration of the payments, which can be revisited if the district is required to 
remain closed for longer than anticipated. 

 
TASB Policy Service has a template resolution to authorize wage payments during an 
emergency closing available in the TASB Regulation Resource Manual at DEA(EXHIBIT). 

 
3. Can a district pay a premium to employees who are required to work while the district 

is closed? 
 

Yes. A district may decide to pay a premium to nonexempt employees who work during 
difficult times. The amount of this higher rate of pay, known as premium pay, is set by 
the district. For example, some employers pay hourly employees who work during 
closures a premium of time and one-half for regular hours. The district should be mindful 
that premium payments may affect the employee’s hourly rate for overtime purposes 
during the relevant time period.7 

 
Because a district is not legally required to pay a premium, the decision should be made in 
advance and should include the safeguards of public funds described in response to the 
previous question. This decision can be reflected in TASB Policy DEA(LOCAL) at Pay During 
Closing: Premium Pay During Disasters. If your district has not adopted such language and 
wishes to do so, the district’s policy administrator should consult its policy consultant in 
TASB Policy Service for assistance. If a district needs certain staff to return to work to 
support students instructionally, the district may desire to end premium pay for nonexempt 
employees reporting to work during a closure and can do so through a board resolution. 

 
4. Will the district receive reimbursement from disaster funds for labor costs during 

school closings? 
 

A district may be eligible for reimbursement of certain wages paid to employees who 
worked during a disaster-related closing. The Federal Emergency Management Agency 
(FEMA) Public Assistance Program and Policy Guide (PAPPG) provides for reimbursement 
of some labor costs incurred during a disaster covered by a federal disaster declaration.8 
Moreover, to be eligible for certain labor costs, the district must have had a written 
policy in place, before the disaster, providing for the payment of these labor costs. 

 
TASB Policy Service has language available relating to premium pay for work performed 
during disasters. The available text aligns with the current FEMA PAPPG. The PAPPG 
provides that FEMA determines eligibility for public assistance funding for overtime, 
premium pay, and compensatory time costs based on the district’s written policy in place 
before the disasters, provided the policy: (1) does not make the wage payments 
contingent on federal funding; (2) is applied uniformly regardless of whether there has 

 
7  29 C.F.R. § 778.108. 
8  Federal Emergency Management Agency, Public Assistance Program and Policy Guide (June 1, 2020). 

https://www.fema.gov/sites/default/files/documents/fema_pappg-v4-updated-links_policy_6-1-2020.pdf
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been a presidential declaration of a disaster; and (3) has a non-discretionary criteria for 
when the district activates various pay types. Upon request, this language will be added 
to TASB Policy DEA(LOCAL) at Pay During Closing: Premium Pay During Disasters. 

 
The availability of funds for reimbursement after a disaster involves a case-by-case 
determination by FEMA based on the eligibility requirements in the PAPPG. In 
determining eligibility for reimbursement, courts and administrative decisions defer to 
FEMA’s discretionary authority. Districts should work with their local attorney on these 
issues. Given the tentative nature of FEMA reimbursements, a school district should not 
provide premium pay for employees solely because of anticipated federal assistance. 

 
5. How can a district prepare to request reimbursements for labor costs from FEMA? 

 
As described above, FEMA has discretionary authority to determine reimbursement 
eligibility for disaster-related expenses, including labor costs. FEMA will make these 
determinations based on PAPPG and other guidance released in response to the COVID-
19 pandemic.9 In recent guidance, FEMA suggests that only certain labor expenses 
related to emergency work, specifically emergency protective measures, performed as a 
result of the disaster are eligible for reimbursement.10 FEMA guidance includes types of 
emergency protective measures that may be eligible for reimbursement.11 School district 
employers may identify a very narrow group of employees potentially eligible for 
reimbursement for labor, such a custodians deep cleaning facilities during a school 
closure. While federal reimbursement for labor costs depends on FEMA’s determination, 
districts can prepare for reimbursement requests by documenting expenses and 
attending training.12 

 
6. If the district schedules makeup days within the original instructional year, can contract 

employees be required to work the make-up days? 
 

Yes. Contract employees are required to work the schedule described in their contracts 
and any related documents. As discussed above, state law generally requires educator 
contracts to provide for a minimum of 187 days of service.13 The commissioner may 
reduce the number of days of service if the number of instructional minutes is reduced.14 

 
9  FEMA posted pandemic related resources (Apr. 1, 2020). 
10  Federal Emergency Management Agency, Talking Points PA Application Simplification for COVID-19 (Mar. 22, 

2020). 
11  Federal Emergency Management Agency, Coronavirus COVID-19 Pandemic Eligible Emergency Protective 

Measures (Mar. 17, 2021). 
12  Tex. Educ. Agency, Cost Reimbursements (Mar. 25, 2020); Tex. Educ. Agency, COVID-19 FAQ: FEMA- Related 

Issues (Apr. 2, 2020). TEA continues to provide guidance related to COVID-19 issues. The Texas Division of 
Emergency Management offers resources and training opportunities. FEMA provides an independent course on 
grant application. 

13  Tex. Educ. Code § 21.401(b). 
14  Tex. Educ. Code §§ 21.401(c); 25.081(b). 

https://www.fema.gov/coronavirus
http://www.tdem.texas.gov/wp-content/uploads/2020/03/Talking-Points-PA-Application-Simplification-for-COVID-19.-3.22.20.final_.pdf
https://www.fema.gov/news-release/2020/03/19/coronavirus-covid-19-pandemic-eligible-emergency-protective-measures
https://www.fema.gov/news-release/2020/03/19/coronavirus-covid-19-pandemic-eligible-emergency-protective-measures
https://tea.texas.gov/sites/default/files/Cost%20Reimbursements%20FAQ%20March%2025%202020.pdf
https://tea.texas.gov/sites/default/files/FEMA_4-1-20%20Updated_vfinaltopost%5B1%5D.pdf
https://tea.texas.gov/sites/default/files/FEMA_4-1-20%20Updated_vfinaltopost%5B1%5D.pdf
https://tea.texas.gov/texas-schools/health-safety-discipline/coronavirus-covid-19-support-and-guidance
https://tdem.texas.gov/covid-19/
https://training.fema.gov/is/courseoverview.aspx?code=IS-1002
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However, the waiver of minutes of instruction is not the same as a waiver of days of 
service. If a district does not seek a waiver of the required days of service, the district 
may require contract employees to work the schedules under their contracts, including 
any make-up days. 

 
7. If the district is forced to modify its instructional calendar, can we require contract 

employees to work beyond their original end date without additional compensation? 
 

Maybe. Contract employees are also protected by the work schedule described in their 
contracts and any related documents. For example, the Commissioner of Education has 
held that a teacher cannot be required to work after the last duty day specified in the 
work schedule distributed before the penalty-free resignation date.15 Thus, the district 
must first determine what schedule the teacher agreed to work. 

 
8. If the district is forced to modify its instructional calendar, can we require noncontract 

employees to work beyond their original end date without additional compensation? 
 

Probably not. Some districts continue wage payments to hourly employees during school 
closings. These districts may be tempted to treat such payments as an advance against any 
additional days of work required by the closing. However, the Texas Constitution prohibits 
governmental entities from advancing wages.16 Accordingly, a district should not treat 
wage payments to nonexempt staff during idle periods as advances against possible future 
services. In addition, the FLSA requires that nonexempt employees receive at least 
minimum wage for all hours worked and, where applicable, overtime pay. Thus, 
nonexempt employees who work further into the summer must be paid for their time. 

 
9. Do wage payments to contract employees during a school closing constitute an 

impermissible advance of wages? 
 

Probably not. Most districts pay salaried employees who work a ten- or eleven-month 
schedule on an annualized basis—the salary is spread over twelve months. At any given 
time during the school year, these employees have earned more than the district has paid 
them. By the end of April, these employees have typically been paid 3/4ths of their salaries, 
with the remainder to be paid out over May, June, and July. Thus, continuing payments to 
these employees is not an advance of wages. Moreover, the Attorney General has 
concluded that a public employer may pay employees earlier than scheduled without 
violating the Texas Constitution, so long as the employees have earned the wages paid.17 

 
 

 
15  Kelley v. North East Indep. Sch. Dist., Tex. Comm’r of Educ. Decision No. 026-R10-1101 (Jan. 3, 2006). 
16  Tex. Const. Art. III, § 52; Tex. Att’y Gen. Op. No. JM-1194 (1990). 
17  Tex. Att’y Gen. Op. No. JC-0080 (1999). 



Page 6 
 

© 2021. Texas Association of School Boards, Inc. All rights reserved. 
TASB Legal Services 

10. Can employees use leave if the district is open, but they are unable to report to work 
during a disaster or for reasons related to pandemic influenza? 

 
Districts should follow their normal leave policies for employees who miss work due to a 
disaster or a routine illness. During a disaster, some employees will be unable to come to 
work because roads are impassable or because they must deal with personal matters, such 
as lost housing or insurance claims. During a pandemic, some employees will miss work 
because they have potentially been exposed to an illness, are themselves sick, because a 
family member is sick, or because their children’s schools and daycare facilities are closed. 

 
Generally, if the employee or family member is sick or injured, the employee may be able 
to access state or local leave, subject to the district’s usual medical certification 
requirements. Depending on the severity of illness, the employee may also be able to 
access Family and Medical Leave Act and/or temporary disability leave. 

 
Disaster-related illnesses will fall under most districts’ leave policies. Most districts define 
“family emergency” for purposes of state sick leave accrued before the 1995-96 school 
year as “disasters . . . involving the employee or a member of the employee’s immediate 
family.” Most districts apply this same definition to non-discretionary personal leave, 
both state and local. 

 
In the case of an epidemic, a district may see a public benefit to extending additional 
local leave, paid or unpaid, to allow a person to stay at home in the case of potential 
exposure to a virus. To avoid a gift of public funds challenge, the board should pass a 
resolution to determine a public purpose served if employees do not report to work 
during a period of a quarantine. Such a resolution should reflect a district’s local needs 
and address whether leave for a quarantine is paid or unpaid, covers a voluntary 
quarantine or a district-requested quarantine, the number of days of leave, and if an 
employee is required to show cause for a voluntary quarantine. Note that an extension 
of local leave will be in addition to federal leave made available under federal law, if any. 

 
A district may also decide to offer additional extended sick leave to protect employees 
who become ill during an epidemic or need to care for a sick family member. The district 
can provide additional leave by passing a board resolution to find a public purpose for 
such a benefit. Districts will want to work with local counsel to determine the parameters 
around offering additional extended leave. As noted above, this extended sick leave will 
be in addition to leave available under federal law, if any. 

 
Use of leave for childcare purposes is more complicated. A district may reasonably 
interpret the term “disaster” to encompass situations where an employee is unable to 
work because school or childcare facilities are closed due to a pandemic. This is a local 
decision. Another option is for the district to waive limits on the use of discretionary 
leave. Many districts have local policies that limit the number of consecutive days an 
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employee may use discretionary leave. The board may opt, through formal vote, to waive 
or suspend these limits to allow employees who are unable to work for childcare reasons 
relating to a disaster or pandemic illness to use that leave. If a district chooses to waive 
limits for these reasons, the district should also specify the documentation it will require 
to support the use of discretionary leave for childcare purposes. 

 
11. May a district authorize a leave donation bank for employees absent because of 

disaster-related circumstances? 
 

Yes. The creation of a leave-sharing plan for use after a major disaster is a local decision 
that can be reflected in a district’s Policy DEC(LOCAL). Such a plan should be contingent 
on a presidential disaster declaration and made available to employees adversely 
affected by a major disaster. According to IRS guidance, if the leave is for a disaster that 
has caused severe hardship to the employee or to a family member of an employee that 
requires the employee to be absent from work the leave donor will not incur negative tax 
consequences.18 In crafting the policy language, the district should work with its local 
attorney to ensure tax liability is not created on behalf of the leave donor. 

 
12. Does FMLA leave continue to run while a district is closed? 
 

Maybe. Whether a closure counts against an employee’s FMLA leave entitlement 
depends on the duration of the closure. 

 
Closures of less than one week: The FMLA regulations do not specifically address the 
impact of closures of less than a week. The regulations do, however, address the impact 
of holidays.19 Extrapolating from the rules on holidays, a closure during a week of FMLA 
leave has no effect if the employee is taking leave in increments of one week or more; 
the week is counted as a week of FMLA leave. If, on the other hand, an employee is using 
FMLA leave in increments of less than one week, the closure will not count against the 
employee’s FMLA entitlement unless the employee was otherwise scheduled and 
expected to work on the day school was closed. 

 
Closures of more than one week: The FMLA regulations address situations where an 
employer’s business activity has temporarily ceased and employees generally are not 
expected to report to work.20 According to the regulations, closures of a week or more 
do not count toward an employee’s FMLA leave. 

 
 
 
 

 
18  I.R.S. Notice 2006-59, Bulletin No. 2006-28 (July 10, 2006). 
19  29 C.F.R. § 825.200(h). 
20  29 C.F.R. § 825.200(h). 
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This document is continually updated at tasb.org/services/legal-services/tasb-school-law-
esource/personnel/documents/personnel-issues-during-epidemics-and-school-closings.pdf. For more 
information on school law topics, visit TASB School Law eSource at schoollawesource.tasb.org. 
 

 
This document is provided for educational purposes only and contains information to facilitate a general understanding 
of the law. It is not an exhaustive treatment of the law on this subject nor is it intended to substitute for the advice of an 
attorney. Consult with your own attorneys to apply these legal principles to specific fact situations. 
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