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Fort Bend ISD v. Paxton Travis County District 
Court 

June 2018 Mounce, Green, Myers, 
Safi, Paxson & Galatzan

Are the phone records of board members’ and employees’ personal devices public 
information under the Public Information Act (PIA)? 

Cross motions for summary judgment filed. Hearing scheduled for November 2021.
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PENDING CASES COURT LAF BOARD APPROVAL LAF'S ATTORNEYS ISSUE  STATUS 

Sheldon ISD v. Romero Houston Court of 
Appeals

October 2019 (District 
Court) January 2021 
(appeal)

Karczewski Bradshaw 
Spalding Nichols Lamp 
Langlois

Can the board of trustees of a school district place a teacher on leave without pay 
pending termination before completing a due process hearing with an independent 
hearing examiner?

Harris County District Court upheld commissioner. On appeal to Houston Court of 
Appeals.

Houston Community Col-
lege System v. Wilson

U.S. Supreme Court April 2020 (Fifth Cir-
cuit)
December 2020, May 
2021 (U.S. Supreme 
Court)

Walsh, Gallegos,  
Treviño, Kyle &  
Robinson P.C.

Does a board member who is publicly censured by the rest of the board have a Sec-
tion 1983 claim for a violation of his First Amendment rights?

Petition for writ of certiorari granted. Arguments scheduled for November 2, 2021.

Dallas ISD v. Herrera Texas Supreme Court September 2020 Brackett & Ellis PC Does a notice of intent to terminate an employee trigger the requirement to initiate a 
presuit grievance under the Texas Whistleblower Act?

Petition for review filed. Briefing requested.

 

Active—Participation approved, no brief filed; Pending—Case approved, brief filed, pending decision

CLOSED CASES COURT LAF BOARD APPROVAL LAF'S ATTORNEYS ISSUE  OUTCOME 

Copperas Cove ISD v. 
William V.

Fifth Circuit Court of 
Appeals

February 2020 Eichelbaum Wardell 
Hansen Powell & 
Muñoz PC

Is a student with dyslexia automatically a student with a “specific learning disability” 
under IDEA (Individuals with Disabilities Act)? 

Does a district provide special education services if it provides services in conformity 
with the Texas Dyslexia Handbook?

Summary judgment in favor of Copperas Cove ISD affirmed. Panel did not answer ques-
tions directly, but found no error in the determination that the district procedurally violat-
ed the IDEA, but caused no injury.

Davis v. Morath Texas Supreme Court February 2020 Walsh Gallegos Treviño 
Russo & Kyle

Does filing an untimely grievance at the school district level constitute failure to ex-
haust administrative remedies that deprives the commissioner of jurisdiction over an 
appeal of the grievance?

No. Nothing in Section 7.057 conditions the commissioner’s jurisdiction on the timeliness 
or procedural validity of a complainant’s actions at the district level.

Copperas Cove ISD v. 
Amanda P.

Fifth Circuit Court of 
Appeals

September 2020 Underwood Law Firm Does the U.S. Supreme Court’s holding in Endrew F. change how a district court must 
weigh the Fifth Circuit’s Michael F. factors?

No. The Fifth Circuit's Michael F. factors align with the interpretation of Free Appropriate 
Public Education (FAPE) outlined in Endrew F.

Oliver v. Santa Rosa ISD Commissioner of 
Education

May 2021 Eichelbaum Wardell 
Hansen Powell & 
Muñoz PC

Is an employee’s resignation at the end of the school year effective if submitted to a 
campus principal?

Uncertain. The parties agreed to dismissal of case before final decision.

Spring Branch ISD v.  
Student b/n/f Parents 

State Office of Admin-
istrative Hearings

May 2021 Walsh Gallegos Treviño 
Russo & Kyle

Does Texas Education Code section 29.022 allow discovery of special education class-
room videos in a special education due process hearing? 

No. Videos from cameras in special education classrooms were confidential and cannot be 
disclosed in a due process hearing.

D.C. v. Klein ISD Fifth Circuit Court of 
Appeals

September 2020
July 2021 (motion for 
rehearing)

Thompson & Horton 
LLP

When calculating the award of compensatory education services under IDEA, should 
special education hearing examiners use a qualitative or quantitative approach?

No answer. Decision in favor of parents upheld without discussing the method used in 
calculating the award of compensatory education services. 

an injury under Fifth Circuit precedent. In addition, the court 
noted that the U.S. Supreme Court has recognized that a First 
Amendment violation creating a reputational injury is enough 
to establish harm for a plaintiff to have standing. The court 
reversed the lower court’s dismissal of his claim and remanded 
the case for further proceedings.

HCCS filed a petition for rehearing en banc with the Fifth Cir-
cuit. Eight judges voted in favor of rehearing the case and eight 
voted against, resulting in a denial of the petition. Five judges 
issued strong opinions dissenting from the denial. HCCS filed 
a petition for writ of certiorari with the U.S. Supreme Court, 
which the court granted. Argument before the Supreme Court 
is set for November 2, 2021. Wilson v. Houston Cmty. Coll. Sys., 
955 F.3d 490 (5th Cir. 2020), cert. granted, 141 S. Ct. 2564 
(2021).

Special education classroom videos are not subject to dis-
covery in a special education due process hearing. 
During a special education due process hearing, parents re-
quested from Spring Branch ISD all video footage captured on 
the special education classroom cameras installed pursuant to 
Texas Education Code section 29.022, which provides, in part, 
that a video recording of a student is confidential and may not 
be released or viewed except as permitted by the statute. School 
districts must release a video for viewing by a parent of a student 
who is involved in an “alleged incident” that is documented by 
the recording and has been reported to the district. The statute 
does not mention releasing a video to a special education due 
process hearing officer.

Over the district’s objection, the hearing officer ordered pro-
duction of the videos. The district appealed the hearing officer’s 

decision to the commissioner, who determined that he did not 
have jurisdiction to address the matter. After filing a motion for 
rehearing with the commissioner, which was denied, the district 
appealed the commissioner’s decision to district court. After 
briefing the issue in district court, the State Office of Adminis-
trative Hearings assigned a new hearing officer to the case who 
reconsidered the district’s objection to producing the videos and 
overturned the original ruling. The hearing officer concluded that 
the videos were confidential and could not be disclosed in the due 
process hearing. Parent b/n/f Student v. Spring Branch Indep. Sch. 
Dist., TEA No. 285-SE-0620 (Order No. 8, June 11, 2021).

Fifth Circuit’s test for whether a school district provides a 
free appropriate education under Individuals with Disabil-
ities Education Act (IDEA) is aligned with U.S. Supreme 
Court precedent 

Before moving to Texas, T.P. attended public school in North 
Carolina and received special education services. Upon enrolling 
in second grade in Copperas Cove ISD, the district reviewed 
T.P.’s previous records and provided services comparable to his 
North Carolina individualized education program (IEP). By fall 
of his third-grade year, his parents were unhappy with the dis-
trict’s provision of special education services and requested a due 
process hearing, alleging that the district had violated the IDEA 
by denying T.P. a free appropriate public education (FAPE). The 
special education hearing officer (SEHO) concluded that T.P.’s 
parents did not meet their burden to show that the district failed 
to provide an FAPE, or that the district had violated the IDEA.

On appeal, the federal district court agreed that Copperas Cove 
ISD had not committed any violations of the IDEA by apply-
ing the Fifth Circuit’s four-factor test from Cypress Fairbanks 
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Dear LAF Member,

Thank you for being a member of the TASB Legal Assistance Fund (LAF). Your mem-
bership with LAF makes it possible to positively influence the outcome of important 
cases that have significant impact on public schools across Texas.

LAF is pleased to share this report on the Fund’s ongoing activities, as well as a sum-
mary of selected cases that closed in fiscal year 2020-21.

Participation as Amicus Curiae 
In the past year, LAF received 13 requests for assistance: 11 were approved and two 
were denied. LAF also filed nine amicus curiae briefs in jurisdictions including state 
district court, state court of appeals, Texas Supreme Court, Fifth Circuit Court of 
Appeals, and  U.S. Supreme Court.

Successes on Behalf of Members 
LAF has played an important role in securing favorable outcomes in several significant 
court cases affecting public schools.

U.S. Supreme Court agrees to consider whether the First Amendment restricts an 
elected body from censuring one of its members 
While serving as a member of the board of trustees of the Houston Community 
College System (HCCS), David Wilson took several actions that his fellow trustees 
found objectionable, including hiring a private investigator to determine whether an-
other trustee resided in the district she was elected to represent. He also sued HCCS 
for allegedly allowing a vote by videoconference in violation of the board’s bylaws 
and excluding him from a closed session meeting.

In response, the board voted to adopt a resolution publicly censuring Wilson for 
actions “not consistent with the best interests of the College or the Board, and in 
violation of the Board Bylaws Code of Conduct.” The censure directed Wilson to 
immediately cease all inappropriate conduct and warned that failure to do so would 
result in further disciplinary action.

Upon being censured, Wilson amended his pending lawsuit against HCCS to 
include a claim that the censure violated his First Amendment right to free speech, 
seeking an injunction preventing the board from enforcing the censure, $10,000 in 
damages for mental anguish, $10,000 in punitive damages, and reasonable attorney 
fees.

The U.S. District Court for the Southern District of Texas dismissed Wilson’s 
lawsuit, finding that he lacked standing. Specifically, the lower court found that the 
censure did not harm Wilson, as it did not prevent him from carrying out his official 
duties or speaking publicly. A panel of the Fifth Circuit Court of Appeals reversed 
the lower court’s decision, finding that a public official’s allegation of censure in re-
taliation for speaking out about a matter of public concern was sufficient to establish 
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Legal Services

Independent School District v. Michael F. Namely,   the court of appeals concluded that 
T.P.’s IEP was: 

1. Sufficiently individualized on the basis of his assessment and performance  
2. Administered in the least restrictive environment 
3. Coordinated and collaborative  
4. Demonstrated some educational and academic benefit (T.P.’s parents appealed 
 to the Fifth Circuit Court of Appeals.)

The Council of Parent Attorneys and Advocates (COPAA) filed an amicus brief argu-
ing that the U.S. Supreme Court’s decision in Endrew F. v. Douglas County Sch. Dist. 
requires a more rigorous approach to determining whether a student has made suffi-
cient progress. Specifically, COPAA argued that the district court incorrectly analyzed 
the first and fourth Michael F. factors. Essentially, COPAA asked the Fifth Circuit to 
specify precisely how a district court must weigh the Michael F. factors.

The Fifth Circuit affirmed the district court’s decision, noting that its Michael F. 
four-factor test for evaluating the sufficiency of a child’s program aligns with the 
interpretation of FAPE outlined in Endrew F. v. Douglas County Sch. Dist. Amanda 
P., a/n/f T.P. v. Copperas Cove Indep. Sch. Dist., 838 F. App’x 104, 105 (5th Cir. 2021) 
(per curiam), cert. denied.

Thank you for your continued support of the TASB Legal Assistance Fund.

Sincerely,

Mark Tilley

Lead Attorney, LAF Coordinator 
TASB Legal Services


