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Session Objectives

To identify possible inequities in student discipline.

To examine District’s 
risks and obligations 
for student discipline.

To increase knowledge and awareness of practices 
that can help reduce inequitable discipline.



Headlines
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U.S. Department of Education Office for Civil 
Rights (“OCR”)

OCR enforces the following:



2014 OCR Dear Colleague Letter

 Guidance issued to help public schools meet federal 
obligations without discriminating on the basis of race, color, or 
national origin.

 Argued that Districts should be held accountable under federal 
civil rights laws if discipline policies demonstrated:
 Discriminatory intent,
 Different treatment; or
 Disparate impact.



2014 OCR Dear Colleague Letter

 Different Treatment
 Schools prohibited from intentionally disciplining students 

differently based on race.
 Intentional discrimination most commonly occurs in the 

administration of student discipline.

Similarly situated 
students of 

different races 
are disciplined 

differently for the 
same offense.

Selective 
enforcement of a 

facially neutral 
policy against 

students of one 
race.

Adopting a 
facially neutral 
policy with the 
intent to target 
students of a 

particular race.

Finding that 
school officials 

were acting 
based on racially 
discriminatory 

motives.



2014 OCR Dear Colleague Letter

 Disparate Impact
 Schools could violate federal law when neutrally adopted and 

applied policies had an unjustified effect of discriminating against 
students on the basis of race.
 Policies that impose mandatory suspension, expulsion, or citation 

upon any student who commits a specified offense.
 Corporal punishment policies that allow schools to physically punish 

students.
 Discipline policies that prevent students from reenrolling in school 

after involvement in the justice system.
 Policies that impose OSS or expulsions for truancy.



Guidance Rescinded - December 2018

“Maintaining order in the classroom is key to keeping schools
safe. Teachers are best positioned to identify and address
disorderly conduct. However, guidance issued by the prior
Administration advocated a federal solution that undercut
the ability of local officials to address the impact of
disciplinary matters on school safety. The guidance should be
rescinded and information about resources and best
practices for improving school climate and learning outcomes
should be developed for schools and school districts.”

Recommendation from Federal Commission on School Safety (FCSS)



Guidance Rescinded - December 2018

FCSS questioned underlying premise that African-American students are 
overrepresented in disciplinary matters due to racial discrimination.

Report cited research indicating that 
disparities in discipline that fall 
along racial lines may be due to 
societal factors other than race 

(such as early problem behaviors).

Concerns that applying disparate 
impact legal theory, “may lead 

schools to adopt racial quotas or 
proportionality requirements.

Belief that the Constitution, Title IV, and 
Title VI alone provide robust protections 
against race, color, and national origin 

discrimination.



Guidance Rescinded - December 2018

 School discipline is affected by local circumstances.
 Reasons for disparities may arise if students come from 

distressed communities and face significant trauma.
 Local solutions are best suited for dealing with the 

unique needs of local communities.

Under FCSS Report



Impact on Discipline Policies - Risks

Rescinding the 2014 Guidance does not 
require schools to take action.

OCR/DOJ may be less likely 
to investigate or pursue 
enforcement based on 

previous Guidance.

Especially cases involving 
possible disparate impact.

Title VI and Intentional 
Discrimination (Different 
Treatment) still applies.

No program or activity that 
receives federal funding may 
discriminate against a person 
on the ground of race, color, 

or national origin.



Impact on Discipline Policies - Obligations

 Discipline decisions are determined by the Student Code 
of Conduct as established by the ISD Trustees.
 Policies should be neutrally drafted and applied.
 Consideration to disparate impact no longer 

required, but still strongly recommended.
 Policy language should be clear and concisely 

written.
 Define terms and definitions of misconduct clearly.

 Chapter 37 Discipline Chart

Same as Chapter 37 of the TX Education Code

This Photo by Unknown Author is licensed under CC BY-SA

https://www.tasb.org/Services/Legal-Services/TASB-School-Law-eSource/Students/documents/chapter_37_chart.aspx
http://www.picpedia.org/highway-signs/p/policies.html
https://creativecommons.org/licenses/by-sa/3.0/




OCR Investigations – How Do They Start?

Individual 
Complaints

OCR or State/Federal Courts

Media

Constituent 
Complaints

Written
Complaints



OCR Investigations  

Complaint Filed

Does the OCR 
have Legal 

Authority to 
investigate?

Was the 
complaint 

timely?

Does the 
complaint have 

enough 
information 
about the 
alleged 

discrimination? 

Complainant 
has 14 calendar 

days to 
respond to 

OCR’s request 
for additional 
information (if 

needed).



OCR Investigations – Reasons for Dismissal

OCR lacks Legal Authority Lacks sufficient information 
Allegations were resolved Timeliness

Same/Similar allegations on 
the same facts have been filed 

by the complainant against 
the same recipient via another 

agency. 

Complaint was already 
investigated by another 

agency. 

Complaint fails to state violation 



OCR Investigations – Opening Investigation

 If OCR determines that it will investigate the complaint, it will issue letters of
notification to the complainant and the recipient. Opening a complaint for
investigation in no way implies that OCR has made a determination with regard
to the merits of the complaint.

 During the investigation, OCR is a neutral fact-finder. OCR will collect and
analyze relevant evidence from the complainant, the recipient, and other
sources, as appropriate. OCR will ensure that the actions it takes in
investigations are legally sufficient, supported by evidence, and dispositive of
the allegations raised in the complaint.



OCR Investigations (Cont.) - Investigation

• Review Documentary Evidence
• Conduct Interviews

What Next?

• There is insufficient evidence; or
• There is a preponderance of 

evidence.
• OCR will issue a Letter of Findings

• This is NOT a formal statement of OCR Policy.



OCR Investigations (Cont.) – Resolution 
After a Finding of Noncompliance
 If OCR determines that a recipient failed to comply with the civil rights law(s) that

OCR enforces, OCR will contact the recipient and will attempt to secure the recipient’s
willingness to negotiate a voluntary resolution agreement.

 If the recipient agrees to resolve the complaint, the recipient will negotiate and sign a
written resolution agreement that describes the specific remedial actions that the
recipient will undertake to address the area(s) of noncompliance identified by OCR.

 The terms and obligations of the resolution agreement, if fully performed, will remedy
the identified violation(s) in compliance with applicable civil rights law(s).

 OCR will monitor the recipient’s implementation of the terms and obligations of the
resolution agreement to verify that the remedial actions agreed to by the recipient
are being properly implemented.

 If the recipient does not agree to correct its noncompliance with the civil rights law(s)
by entering into a resolution agreement, OCR may initiate proceedings to suspend,
terminate, or refuse to grant or continue Federal financial assistance to the recipient,
or may refer the case to the Department of Justice.



OCR Investigations (Cont.) – Resolution 
Prior to Conclusion of Investigation

Facilitated Resolution Between the Parties (FRBP)
 Allows parties an opportunity to 

resolve the complaint 
allegations quickly. 

 OCR will facilitate settlement 
discussions. 

 FRBP staff will not be associated 
with the investigation. 

 OCR does not approve, sign or 
endorse any agreement reached. 

If the recipient does not comply with the terms of the agreement, the
complainant may file another complaint with OCR within 180 days of
the date of the original discrimination or within 60 days of the date
the complainant learns of the failure to comply (whichever date is
later).



OCR Investigations (Cont.) – Resolution 
Prior to Conclusion of Investigation

Resolution Agreement Reached During an Investigation 

A complaint may also 
be resolved before the 

conclusion of the 
investigation.

Provisions of the 
resolution must be tied 
to the allegations and 

evidence. 

Resolution process is 
voluntary. 

OCR will monitor a 
resolution agreement 

reached with the 
recipient before the 

conclusion of an 
investigation.

OCR will issue a 
Resolution Letter, 

addressing all 
allegations in the case 
resolved pursuant to 

CPM Section 302.



OCR Investigations (Cont.) – Appeals of 
Finding of Noncompliance & Dismissal

Submit a 
completed 

appeal form.

Explain why 
the factual 

information is 
incomplete or 

incorrect. 

60 Calendar 
Days 

to file an 
appeal

Recipient has 
the option to 

submit a 
response to 

complainant’s 
appeal.

Any response 
to 

complainant’s 
appeal –

14 Calendar 
days



OCR Investigations (Cont.) – Right to File a 
Separate Court Action

The complainant may have the right to file suit in Federal court, 
regardless of OCR’s findings. 

OCR does not represent the complainant in case
processing, so if the complainant wishes to file a
court action, he or she must do so through his or her
own attorney or on his or her own through the court’s
pro se clerk’s office.



OCR Investigations (Cont.) – First Steps

As soon as you receive an OCR investigation you should 
involve your legal counsel to help develop a plan of action. 

Litigation hold letter.

Gather preliminary 
information. 

Responding to 
Requests from OCR. 

Identification of key 
players and 
documents. 

Conducting an internal 
investigation. 

• Witness interviews;
• Document collection & review;
• Facilities inspection; and
• District response drafting. 

If an issue is uncovered 
during the internal 

investigation: 
• Notify the Board of Trustees; 

and
• Take possible preemptive 

corrective action.



Equality v. Equity: What’s the Difference?

 Treating everyone the same 
vs. giving everyone what they 
need to be successful.

 Educators should examine 
district data that show 
disproportions in suspension, 
other disciplinary rates.

 Consider hiring an equity 
officer (with community 
input). Photo Credit: General Commission on Religion and Race



Modernizing Discipline Practices and Policies

 Shift from retributive justice to restorative 
discipline.

 Create student advisory boards.
 Ensure dress codes balance need to maintain 

productive learning environment with student 
well-being, cultural considerations.

 Establish guidelines for handling school 
discipline that balance educator flexibility and 
autonomy with developmentally appropriate 
consequences for student misconduct.



Modernizing Discipline Practices and Policies

 Restorative Discipline Practices
 A relational approach to building school climate and addressing student 

behavior.
 Fosters belonging over exclusion, social engagement over control, and 

meaningful accountability over punishment.
 A (Brief) History of Restorative Discipline Practices in Texas

 Inclusive Social-Emotional 
Learning
 Collaborating with 

community groups, members, 
and students.

https://www.texasgateway.org/resource/restorative-discipline-practices-Texas
https://leaders.edweek.org/profile/angela-ward-supervisor-race-equity-programs-cultural-proficiency/


Further Reading/Resources

 UT Institute for Restorative Justice and Restorative Dialogue
 https://irjrd.org/

 Restorative Discipline Practices in Texas training (available on the Texas 
Gateway website)
 https://www.texasgateway.org/resource/restorative-discipline-practices-

texas
 U.S. GAO – K-12 Education: Discipline Disparities for Black Students, Boys, 

and Students with Disabilities 
 https://www.gao.gov/products/GAO-18-258

 Stanford scholars develop interventions to reduce disparities in school 
discipline and support belonging among negatively stereotyped boys
 https://news.stanford.edu/2019/04/03/reduce-racial-disparities-school-

discipline/

https://irjrd.org/
https://irjrd.org/
https://www.gao.gov/products/GAO-18-258
https://news.stanford.edu/2019/04/03/reduce-racial-disparities-school-discipline/
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