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Digital Records – Better Communication

 Society has shifted from paper to electronic records.
 Social media is growing rapidly because it speeds 

up communication between government and the 
public:
 improves services;
 enables interaction; and
 increases overall transparency.

 Before embracing these tools, reflect on your goals 
and objectives and have a clear understanding of 
how social media can support those core functions.



HEADLINES!

 Treat each post as if it will appear on the front-page top-fold of the newspaper.
 Remember, there is no expectation of privacy unless you have a very restrictive 

account, which is unlikely because social media is used to get messages out to 
the public.



ACLU using Social Media to inform public

Today we sent letters to government officials warning them that 
they cannot block a constituent who is trying to access public 

information.
If your elected official is using their social media account as a 

government actor, they cannot:
Block you based on views you've expressed in public 

conversation.
Restrict your access to their profile based solely on your 

viewpoints.

Have you had an elected official block you on 
social media?



Knight First Amendment Institute v. 
Trump (1:17-cv-05205) 

 Questions:
 Is Trump’s Twitter account a “public forum,” like a sidewalk or park, where

speech is clearly protected against any discrimination based on viewpoint?
 Are Trump’s tweets from his @realdonaldtrump account state actions?
 Does replying to Trump on Twitter qualify as a petition for the redress of

grievances as explicitly guaranteed by the first amendment?
 Plaintiffs argue that Trump’s tweets count as state actions because the President

uses @realdonaldtrump to announce policy and former press secretary Sean Spicer
said: “They’re considered official statements by the President of the United States.”

 The Justice Department argues the President’s Twitter account, @realdonaldtrump,
is a personal account reserved for his speech and other accounts such as @potus
and @whitehouse are used for official business.

In the United States District Court 
for the Southern District of New York



 May 23, 2018, Federal Judge ruled that President’s practice of blocking critics from his
Twitter account violates the First Amendment.

 June 4, 2018, Knight First Amendment Institute notified by White House that the seven
individuals represented by the Institute had been unblocked from the Twitter account.

 “We’re pleased that the White House unblocked our clients from the President’s Twitter
account, but disappointed that the government intends to appeal the district court’s
thoughtful and well-supported ruling. We look forward to defending the ruling in the
Second Circuit.”

 Government also filed notice that it would appeal the district court’s decision to the
U.S. Court of Appeals for the Second Circuit.

 Case was scheduled to be argued March 26, 2019, in the
U.S Court of Appeals.

Knight First Amendment Institute v. 
Trump (1:17-cv-05205) 



Issues to Consider When Using Social Media

 Sunshine Laws 

 Inspection of Records

 Open Meetings

 Public’s First Amendment Rights

 Elected official’s First Amendment Rights

 Board Member Code of Ethics



Sunshine Laws – State Public Record Laws

Freedom of Information laws:
 Ensure the public can access government records;
 Define who can make a request and how to make a 

request;
 Establish agency response time;
 Set limits for the cost of obtaining requested records; 

and
 Specify enforcement.

Definition of Public Records 
All books, papers, photographs or other documentary materials, regardless of physical form 

or characteristics, made or received by an agency in connection with the transaction of public 
business.

Thomas Jefferson wrote that a well-informed 
electorate is a prerequisite to democracy.



Sunshine Laws – State Open Meeting Laws

 General Rules
 Timely notice of meeting
 Public access to meeting – unless 

communication is exempt (closed session)
 Right to broadcast or record a meeting

 Violation of Open Meeting Laws
 A quorum of members are participating in a social media 

conversation regarding official business; and
 A policy or public matter is formulated, presented or discussed.





First Amendment Rights

 Not to speak - the right not to salute 
the flag.
 West Virginia Board of Education 

v. Barnette, 319 U.S. 624 (1943).
 Of students to wear black armbands 

– “Students do not shed their 
constitutional rights at the 
schoolhouse gate.” 
 Tinker v. Des Moines, 393 U.S. 

503 (1969).

 Use certain offensive words and phrases to 
convey political messages.
 Cohen v. California, 403 U.S. 15 (1971).

 To contribute money (under certain 
circumstances) to political campaigns.
 Buckley v. Valeo, 424 U.S. 1 (1976).

 To engage in symbolic speech, (e.g., burning 
the flag in protest).
 Texas v. Johnson, 491 U.S. 397 

(1989); United States v. Eichman, 496 U.S. 
310 (1990).



Protected Under the First Amendment?

 Incite actions that would harm others (e.g., “[S]hout[ing] ‘fire’ in a 
crowded theater.”). Schenck v. United States, 249 U.S. 47 (1919).

 Make or distribute obscene materials.  Roth v. United States, 354 U.S. 476 (1957).

 Burn draft cards as an anti-war protest.  United States v. O’Brien, 391 U.S. 367 
(1968).

 Permit students to print articles in a school newspaper over the 
objections of the school administration. Hazelwood School District v. 
Kuhlmeier, 484 U.S. 260 (1988).

 Students to make an obscene speech at a school-sponsored event.  
Bethel School District #43 v. Fraser, 478 U.S. 675 (1986).

 Students to advocate illegal drug use at a school-sponsored event.  
Morse v. Frederick, __ U.S. __ (2007).



Public’s First Amendment Rights
Davison v. Loudoun County

 Chair of the County Board runs a Facebook page to keep in 
touch with her constituents. 

 Chair wrote, “I really want to hear from ANY Loudoun citizen on 
ANY issues, request, criticism, compliment, or just your 
thoughts.”

 A Loudon citizen, posted a comment on the Chair’s page 
alleging corruption of Loudoun County’s School Board. 

 Chair deleted the entire post and blocked the citizen. The next 
morning, the Chair unblocked the citizen.

Davison v. Loudoun County Bd. Of Supervisors, 2017 WL 
1929406 (E.D. Va. May 10, 2017), aff’d sub nom. Davison v. 
Randall, 912 F.3d 666 (4th Cir. 2019), as amended (Jan. 9, 2019)



Public’s First Amendment Rights
Davison v. Loudoun County

 Citizen sued, alleging a violation of his free speech rights. 

 Chair conceded that she blocked the citizen “because she was offended by 
his criticism of her colleagues in the County government.” 

 In other words, she “engaged in viewpoint discrimination,” which is generally 
prohibited under the First Amendment.
The suppression of critical commentary 

regarding elected officials is the 
quintessential form of viewpoint 

discrimination against which the First 
Amendment guards. 

Davison v. Loudoun County Bd. Of Supervisors, 2017 WL 1929406 (E.D. Va. May 10, 
2017), aff ’d sub nom. Davison v. Randall, 912 F.3d 666 (4th Cir. 2019), as amended (Jan. 
9, 2019)



 School Board Member Hornberger deleted critical comments made 
by Davison and banned Davison from posting any comments on his 
LCSB Facebook page.

 Some LCSB members, including Hornberger, did not hold open 
forums or community events, and so their Facebook pages became 
the primary means by which their constituents communicated with 
them.

 Over the spring and summer of 2015, all LCSB members or 
members-elect at the time, blocked Davison from posting any 
comments or questions on their respective LCSB Facebook pages.

 Morse, who was campaigning for the upcoming LCSB election, also 
blocked Davison from his campaign Facebook page.

Elected Official’s First Amendment Rights
Davison v. Rose

Davison v. Rose, Civil Action No. 1:16cv0540 (AJT/IDD) (E.D. Va. Jul. 28, 2017)



Court dismissed Davison’s claims against the Defendants in their individual capacity on 
grounds of sovereign immunity.  Judge Trenga concluded: 

“Here, the law is less than settled as to whether the Plaintiff had a right
to post on a Facebook page maintained by a public official and that this
right was violated when those postings were removed or when Plaintiff
was prevented from posting his comments.
Plaintiff contends that Facebook is a public forum. . . . Traditional public
forums include streets, sidewalks, and parks which “have immemorially
been held in trust for the use of the public, and, time out of mind, have
been used for purposes of assembly, communicating thoughts between
citizens, and discussing public questions.”

Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 (1983)...“

Elected Official’s First Amendment Rights
Davison v. Rose

Davison v. Rose, Civil Action No. 1:16cv0540 (AJT/IDD) (E.D. Va. Jul. 28, 2017)



 “Limited or designated public forums are “public property which the state has
opened for use by the public as a place for expressive activity.” Id. at 45 . . . Where
there is no traditional history of use of a space as a public forum, “[t]he government
does not create a public forum by inaction or by permitting limited discourse, but
only by intentionally opening a nontraditional forum for public discourse.” Cornelius
v. NAACP Legal Def. & Educ. Fund, 473 U.S. 788, 802 (1984).

 It is not clear as a legal matter whether the Facebook pages at issue in this litigation
can be said to constitute either type of public forum. In any event, it cannot be said
that such a First Amendment right was a “clearly established” right, “of which a
reasonable person would have known.” These Individual Defendants are therefore
entitled to qualified immunity for the actions they took against Plaintiff with respect
to their Facebook pages. “

Elected Official’s First Amendment Rights
Davison v. Rose

Davison v. Rose, at *10, Civil Action No. 1:16cv0540 (AJT/IDD) (E.D. Va. Jul. 28, 2017)



Davison v. Rose
NSBA Amici Curiae In Support of Defendant-Appellees

 The private social media accounts of public officeholders are neither 
traditional nor designated public forums.
 Only a governmental unit may create a public forum.
 Public forums may only exist on or within government owned and 

operated property or programs.
 Public forums come into existence only through the intentional 

policies of government units.
 Personal social media platforms used by public officeholders are 

not traditional public forums.



To Commandeer the private social media page of a Public 
Officeholder and convert it to a Public Forum violates the First 

Amendment rights of the Officeholder...
and the Officeholder’s Constituents.

Davison v. Rose
NSBA Amici Curiae In Support of Defendant-Appellees

Public 
officeholders 

retain First 
Amendment 

rights.

The public’s 
right to 
receive 
information 
will be chilled.



 Need for a Bright-line Rule:
 Most public officeholders have social media accounts;
 Official web pages of government agencies, deliberately opened 

for public comment and participation are public forums;
 Private web pages of individual public officeholders, used for the 

exchange of views on public issues, are not.

Davison v. Rose
NSBA Amici Curiae In Support of Defendant-Appellees

On March 19, 2018, the 
Fourth Circuit dismissed 
the appeal and remanded 
the case to the district 
court.



Board Member Options: Privacy and Legal Risks

Avoid Social Media 
Completely

• Avoids legal risk.
• Limits communication & 

openness with the public.

Have an Information Site Only 
• Limits potential First 

Amendment and other legal 
disputes.

• Loses interaction with public.

Fully-interactive Social Media
• Maximizes benefits of social 

media. 
• Opens doors to First 

Amendment and other legal 
disputes. 

Personal & Political

Legal Issues
• First Amendment

• Discrimination
• Harassment
• Retaliation



Social Media Guidelines for School Board 
Members 

 In using social media to communicate about school 
district business, a school board member should: 

 Clarify that you are communicating as an individual 
member of the board, and not an official district 
spokesperson. 

 Avoid deliberating school district business with a 
quorum of the board.

 Direct complaints or concerns presented online to the 
appropriate administrator. 

 Avoid posting content that indicates that you have 
already formed an opinion on pending matters. 



Social Media Guidelines for School Board 
Members 
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sAsk for community input to be 
provided through appropriate 

channels, but do not allow your 
social network to direct your 

decisions. 

Post only content that the 
district has already released to 

the public. 

When attempting to restate 
what happened at a previous 

board meeting, clarify that the 
posting is not an official record 
of the board meeting and share 
information only from the open 

portions of the meeting. 

Conduct yourself online in a 
manner that reflects well on the 

district; avoid posting 
information that has not been 

verified and made public by the 
district; and never post 

anonymously about school 
business. 



Social Media Guidelines for School Board 
Members 
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Immediately report harassing or 
defamatory communications to 

the superintendent if they 
involve school officials, staff, 
students, or district business. 

Retain electronic records—
including your own posts and 
content others post to your 

account—when required to do 
so by the district’s records 

retention policy. 

Immediately report to the district 
any potential security breach if 

you lose control or possession of 
a district-issued or personal 
electronic device on which 
confidential district records 

could be accessed. 

Comply with the district’s 
acceptable use policy when 

using district-issued devices or 
technology resources, including 

district Internet access on a 
personal device.
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